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OPINION

Background

This appeal results from the decision of the Greene County Juvenile Court to
terminate the parental rights of Appellant Melissa McKinney (“Mother”) to two of her children
(“SM.K.” and“R.A.K.”). TheJuvenile Court specifically found that under the provisionsof Tenn.
Code Ann. § 36-1-113(g)(3)(A) and § 36-1-113(g)(2), there was clear and convincing evidence that
termination was inthe children’s best interest.



Thesetwo children have been under the care of the Department of Children’ sServices
(“DCS’) and in foster care for much of their young lives. DCS of Greene County, Tennessee has
been involved with the family since January 20, 1998. Prior to that, the Hamblen County Juvenile
Court had ordered that DCS of Hamblen County, Tennessee assume custody of all four of Mother’s
children, who are now eight, seven, five and three yearsold, on two occasions. Hamblen County
DCS returned the children to the Mother for atrial period on June 25, 1997. Mothe promptly
moved with the children to Greene County, and Hamblen County DCS transferred the caseto
Greene County DCS for continuing supervision.

In keeping with the State’ s policy of attempting to return all children to their natural
parentswhenever possible, apermanency plan wasadopted. Thispermanency planrequired M other
toattend individual, family and group counseling; to protect her children from child abusefrom any
perpetrator; to demonstrate tha she could providefor their basic needs, including housing, clothes
and food; to maintain adequate housing for a period of at least six months; to maintain regular
contact with the children through letters, phone calls and visitation; and to obtain a divorce.

Mother had physical custody of her four children under that permanency planfor less
than a month when, on July 18, 1997, she took her oldest son, S.M.K., then five years old, to the
office of her family physician, Dr. Orville Swarner, because she suspected that S.M.K. had been
sexually abused. S.M.K. had reported to his mother, in achild’ slanguage, that his babysitter had
sodomized him. Medical examination of S.M.K. revealed blood in his stool and fresh blood and
tears around his anus, dl suggestive of sexual abuse. Dr. Swarner’s nurse reported theincident to
DCS, which brought S.M.K. back to Dr. Swarner’ s office the next day for another examination and
interview, in which the child told the same story to DCS workers.

Another one of Mother’s children, a five-year-old female! began seeing the same
physiciansgroup when shewas seven monthsold, after shewashbrought in very weak, mal hourished,
and at less than the fifth percentile of weight for her age. She had been found living in a car with
Mother and was diagnosed as “failure to thrive.” On January 19, 1998, this child’s grandmother
brought her to Dr. Swarne’ s office because the grandmother suspected sexual abuse by the teenage
son of Mother’'s boyfriend. At that time, Mother, her four children, her boyfriend and her
boyfriend’ s teenage son were all livingtogether. Medicd examination of thefive-year-oldfemale
child revealed that she had a swollen vaginal area, swollen labia and very obvious redness around
the labia, all findings suggestive of sexual abuse. The child described in detail the alleged abuse,
telling the nurse that two boys, whom she named, had “ taped her mouth shut and hurt her.” Shesaid
that her mother was in the house sleeping when the incident occurred. She also complained to the
nurse about being fed dog food on the floor by her Mother. A Greene County DCS worker and a

1Sheisnotthe subjectof thispetition to terminae parental rights. The original Petition for Temporary Custody
resulted in the removal of dl four children from Mother’s custody. However, in this appeal, we address only the
termination of Mother’s parental rightsto two of those children, an eight-year-old male and his three-year-old brother.
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Greene County detective performed ahome visit, where they found Mother asleep and her children
unsupervised. Therewas very little food in the house and the house was unclean and unsafe.

DCSfiled aPetitionfor Temporary Custody of thefour childreninthe Juvenile Court
for Greene County the next day, January 20, 1998. The petition alleged, in addition tothe possibility
of sexual abuse, that Mother’s compliance with the plan of care had been margina and that the
children wereinimmediatedanger. DCStook custody of thefour children pursuant to a Protective
Custody Order and placed them in temporary foster care. A guardian ad litem was appointed.
During this time, the children were interviewed by DCS workers. They told the interviewers that
their Mother had fed them on the floor with canned dog food which she had mixed with chocolate
milk. If the children refused to eat thedog food, M other would dump it on their heads.> One of the
childrentold aDCSworker that Mother gave S.M.K. apill which made him sleepy. A drug screen
performed the next day on S.M.K. was positive for the presence of Tofranil, a prescription anti-
depressant.

S.M.K., who was then six years old, was transferred from regular foster care to a
TherapeuticFoster Care Program in June 1998 because he had been sexually acting out with hisfour
year old sister in foster care. Hisyounger brother, R.A.K, who is a s the subject of this petition to
terminate parental rights, was six months old when he was placed in foster care. He had been
diagnosed with failureto thrive and was very developmentally delayed. He could not hold his head
up or sit up. Mother’s fourth child, who is not the subject of this termination petition, has been
diagnosed with dwarfism. His grandmother first brought him to the doctor for diagnosis and care,
and she advised the doctor that “there was a horrible drug problem within the family” and that
mother had abandoned the child. The record indicates that the children were passed around among
various family members for care until DCS became formally involved and placed them in foster
care.

The Greene County Juvenile Court conducted a hearing on September 30, 1998 to
review the foster care status of the children. Mother appeared with counsel and was ordered to
provide amedical report regarding the diagnosis and treatment of her sleeping disorder and areport
from her counselor describing her treatment issues and progress. DCS was ordered to do a home
study on Mother’ shome and provide areport from atherapist describing the treatment and progress
of the children. Mother was given supervised visitation every other Wednesday for two hours. She
had nine visits scheduled. She missed three of these visits. On one occasion, she said she had car
trouble. On the other two scheduled visits, she ssimply did not show up. Ms. Mary Garland, a
registered nurse with the Infant and Toddler Program at Laughlin Memorial Hospital, attempted to
meet with Mother on numerous occasionsto help her learn about caring for the children, but would
often go to the home and find M other not home, no adult at home, and the children alone or left with
older children. “The little boy brought memaggots out to play with and called them little worms
... alot of time there was no food in the refrigerator . . . home very dirty . . . missed medical

2The DCS worker asked one of the children to describe the dog food can, then wentto the grocery storeand
found cans of dog food which matched thedescription provided by the child.
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appointments. . . [daughter] told me that M other said Santa broke hisleg and wouldn’t be coming.”
On one occasion, shelooked for food in the house and found one piece of cake in the refrigerator.

The Juvenile Court conducted another review on January 27, 1999 to determine the
degree of compliance of the parties to the foster care plan. The Court found that DCS was in
compliance with the foster care plan but Mother was not in compliance with any part of the plan.
DCSworkerstestified that M other woul ddisappear for long periodsof time, so that DCSwasunable
to find her for follow-up visits. She failed to maintan a home which thechildren could reasonably
beexpectedtolivein. During thishearing, Mother became concerned that her parental rights might
be terminated, walked out of the courthouse during the proceedings, and did not return. Based on
al these facts, the Juvenile Court found that the plan and goal of DCS to return the children to
Mother was not appropriate, and tha the new goal would be to terminate Mother’ s parental rights
so that the children could be considered for adoption.

When the final hearing on the DCS Petition to Terminate Parental Rights was held
on May 18, 2000, Mr. Juan Luvene, the Case Manager, testified that, to his knowledge, Mother has
not attended individual, family or group counseling as required by her parenting plan. She has not
provided adequate housing, clothing and food for the children. He could not help her with this,
because he “could never keep her at one place long enough to get anything started.” She would
bounce from Morrisotwn to Greeneville and back and forth. In the 17 months immediately
preceding the hearing, Mother had lived in at least four different locations. He characterized her
visits with the children a “just token visits,” meaning that “sometimes she would show up.
Sometimes she wouldn’'t show. Sometimes she would show late. Sometimes she would call like
an hour before and say she couldn’t come. So, sometimesthe kidswould bethere and shewouldn’t
be there. Of course, that would disrupt them.”

Mother testified that she had purchased a used trailer in anticipation of possibly
getting physical custody of her children. When shebought thetrailer, it had no floor, no ceiling, and
no bathroom. She testified that she paid morethan $24,000 for the trailer and tha she had made
repairsto makeit habitable. When asked about the history of her children’ sfoster care, shereplied
that “to tell you thetruth, | don’t know who had them when they had them. | do know that they’ ve
had them in Ohio. They’ve had them in Greeneville and in Morristown and here and there.” She
denied giving her medication to the children or feeding them dog food and told the Court that the
children had lied. She recited an employment history of having four jobs over atwo-year period,
none of which lasted more than a couple of months. At the time of the hearing, her income was
derived from selling scrap steel that her father had accumuated on hisfarm. Her annual incomefor
the most recent two years was less than $2,000 each year. She told a DCS worker that she was
concerned when one of the children was removed from her care because she “needs [“B”] home
because she needshismoney ... [AFDC payments].” When Mother’ s testimony did not coincide
with earlier testimony by caseworkers and nurses, she was asked whether she had lied to the Court
inthe past. Shereplied: “Yes, well | told them that | said somethingand it - | didn’t quite put it in
the words that | thought | had. He listened to his tapes.” She also admitted having been held in



contempt of court and spending 48 hoursinjail for leaving the courthouse during aprior hearingin
this case.

The children’s guardian ad litem testified that he had investigated the children’s
situation while in Mother’s custody as well as their foster care situations. The guardian ad litem
testified he could not recommend either of the children ever going back to the custody of Mother,
and that they were in excellent foster care situations at the time of the hearing.

The Tria Court found by clear and convincing evidence that the State’ s witnesses
were credibleand that M other’ stestimony, to any extent that it conflicted withthe State’ switnesses,
was not credible. He found that the conditions which led to the removal of the children persisted,
that inall probability those conditionswould sulject the childrento further neglect and abuseif they
were to be returned, and that there is little likelihood that the conditions would be remedied at an
early date that would allow reunion of Mother with the children. The Court described, at length, the
conditionsunder which the children wereliving whenever they werein Mother’ s custody, and found
itin SM.K.'sand R.A K. s best intered to terminate Mothea’s parental rights pursuant to Tenn.
Code Ann. 8 36-1-113 (g)(3)(A)(i)(ii)(iii) and 8§ 36-1-113(g)(2).

Discussion

Mother appeals and raises only the issue of whether the Juvenile Court erred in
finding that the Department of Children’s Services proved by clear and convincing evidence that
termination of her parental rightswasin the children’ sbest interest. Our review isde novo upon the
record, accompanied by apresumption of the correctness of the findings of fact of the Juvenile
Court, unlessthe preponderance of theevidenceisotherwise. Rule13(d), T.R.A.P.; Davisv. Inman,
974 S\W.2d 689, 692 (Tenn. 1998). The Juvenile Court’ sconclusionsof law are subject to adenovo
review with no presumption of correctness. Wyatt v. Sate, 24 SW.3d 319 (Tenn. 2000).

The Termination of Parental Rights statute, Tenn. Code Ann. 8§ 36-1-113, provides
that termination of parental or guardianship rights must be based upon: (1) afinding by the court
by clear and convincing evidence that the groundsfor termination of parental or guardianship rights
have been established, and (2) that termination of the parent’s or guardian’s rights is in the best
interests of the child. Tenn. Code Ann. 8§ 36-1-113(c). Moreover, before a parent’ s rights can be
terminated, there must be a showing that the parent is unfit or that substantial harm to thechild will
result if parental rights are not terminated. 1n Re Svanson, 2 SW.3d 180, 188 (Tenn. 199); In the
Matter of M.\W.A., Jr., 980 SW.2d 620, 622 (Tenn. Ct. App. 1998); Petrosky v. Keene, 898 SW.2d
726, 728 (Tenn. 1995).

This Court discussed the “clear and convincing evidence” standard in O’ Daniel v.
Messier, 905 S.W.2d 182 (Tenn. Ct. App. 1995):



The “clear and convincing evidence” standard defies
precisedefinition. Majorsv. Smith, 776 S.\W.2d 538,
540 (Tenn. Ct. App. 1989). Whileit ismore exacting
than the preponderance of the evidence standard,
Santosky v. Kramer, 455 U.S. at 766, 102 S.Ct. at
1401; Rentenbach Eng’g Co. v. General Realty Ltd.,
707 SW.2d 524, 527 (Tenn. Ct. App. 1985), it does
not require such certainty as the beyond areasoneble
doubt standard. Brandon v. Wright, 838 SW.2d 532,
536 (Tenn. Ct. App. 1992); Sate v. Groves, 735
S.W.2d 843, 846 (Tenn. Crim. App. 1987).

Clear and convincing evidence eliminatesany serious
or substantial doubt concerning the correctnessof the
conclusions to be drawn from the evidence. See
Hodgesv. S C. Toof & Co., 833 SW.2d 896, 901 n.
3 (Tenn. 1992). It should producein thefact-finder’s
mind a firm belief or conviction with regard to the
truth of the allegations sought to be established.
Brandon v. Wright, 838 SW.2d at 536; Wiltcher v.
Bradley, 708 SW.2d 407, 411 (Tenn. Ct. App. 1985).

O'Daniel v. Messier, 905 SW.2d 182, 188 (Tenn. Ct. App. 1995).

Initiation of termination of parental or guardianship rights may be based upon any
of the following grounds:

(1)  Abandonment by the parent or guardian, as defined in § 36-1-102, has
occurred;

(2 There has been substantial noncompliance by the parent or guardian with the
statement of responsibilitiesin apermanency plan or aplan of care pursuant
to the provisions of title 37, chapter 2, part 4;

(3)(A) Thechild hasbeenremoved from thehome of the parent or guardian by order
of acourt for a period of six (6) months and:

) The conditions which led to the child’ sremoval or other conditions
which in all reasonable probability would cause the child to be
subjected to further abuse or neglect and which, therefore, prevent the
child’' s safe return to the care o the parent(s) still persist;



(if)

(iii)

Thereislittle likelihood that these conditions will be remedied at an
early date so that the child can be safely returned to the parent(s) or
guardian(s) in the near future; and

The continuation of the parent or guardian and child relationship
greatly diminishesthe child’ schancesof early integrationinto asafe,
stable and permanent home.

* * %

Tenn Code Ann. 8 36-1-113(g). That statute also describes the standard for determining whether
termination isin thebest interest of the Child in such cases:

(i)

In determining whether termination of parental or guardianship rightsisin
the best interest of the child pursuant to this part, the court shall consider, but
Is not limited to, the following:

(1

)

3)

(4)

()

(6)

(7)

Whether the parent or guardian has made such an adjustment of
circumstance, conduct, or conditions as to make it safe and in the
child’ s best interest to be in the home of the parent or guardian;

Whether the parent or guardian has failed to effect a lasting
adjustment after reasonable efforts by available social services
agencies for such duration of time that lasting adjustment does not
reasonably appear possible;

Whether the parent or guardian has maintained regular visitation or
other contact with the child;

Whether a meaningful relationship has otherwise been established
between the parent or guardian and the child;

The effect a change of caretakers and physical environment islikely
to have on the child's emotional, psychological and medical
condition;

Whether the parent or guardian, or other person residing with the
parent or guardian, has shown brutality, physical, sexual, emotional
or psychological abuse, or neglect toward other childreninthefamily
or household;

Whether the physical environment of the parent’ sor guardian’ shome
ishealthy and safe, whether thereis criminal activity in the home, or
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whether there is such use of alcohol or controlled substances as may
render the parent or guardian consistently unableto care for thechild
in a safe and stable manner;

(8 Whether the parent’s or guardian’s mental and/or emotional status
would be detrimental to the child or prevent the parent or guardian
fromeffectively providing safeand stable careand supervisionfor the
child; or

9 Whether the parent or guardian has paid child support consistent with
the child support guidelines promul gated by the department pursuant
to § 36-5-101.

Tenn. Code Ann. 8§ 36-1-113(i). The statute also requires the trial court to enter an Order which
makes specific findings of fact and conclusions of law within thirty (30) days of the conclusion of
the hearing. Tenn. Code Ann.§ 36-1-113(k).

In this case, Mother argues that the State failed to prove by clear and convincing
evidence that termination of her parental rightsisin SM.K.’s and R.A.K.’s best interest. The
Juvenile Court found, and our review of the record confirms, that the proof is more than clear and
convincing, it isoverwhelming, that the best interests of these two children require the termination
of Mother’'s parental rights. There is no proof that Mother has made any adjustment of her
circumstanceswhich would makeit safefor the childrento bein her home. Shehasrepeatedly been
offered assistance by various medical and socia services agencies, yet we find no evidence that a
lasting adjustment appears reasonably possible in this case. When she was offered visitation, she
failed to keep her appointments. The children have been in foster care for so long that we cannot
imaginethat any meaningful relationship could possibly exist at thistime between them and Mother.
DCSworkerstestified that the children wereupset by visitation. A changeincaretakersand physical
environment back to the Mother would undoubtedly result in severe emotional, psychological, and
perhaps physical injury to the children. Mother hasfailed to protect the children from abuse and has
herself engaged in neglect and abuse toward her children. The children’s grandmothe told DCS
workers that there was a serious drug problem in the family, and DCS workers repeatedly found
Mother asleep on the couch or not in the home when they appeared for home visits. The record
showsMother hasprovided only afew small token giftson rareoccasions, such asHalloween masks
and the like, and has never offered or attempted to provide any meaningful support to the children
under any circumstances. In fact, the evidence showsthat Mother views her children as a source of
income.

As stated, certain factors weighing on what is in the best interest of the Child are
statutorily described in Tenn. Code Ann. 8§ 39-1-113(i). The evidence in this case is clear and
convincing that this situation meets most, if not all, of those nine statutory factors. Moreover, itis
clear to this Court that substantial harm to these children will result if the parental rights of Mother
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arenot terminated. 1n Re Svanson, 2 S.W.3d 180, 188 (Tenn. 1999). Accordingly, wefindtheTrial
Court correctly terminated Mother’ s parental rightsto S.M.K. and R.A K.

CONCLUSION

The judgment of the Trial Court is affirmed and this cause is remanded to the Trial
Court for such further proceedings as may be required, if any, consistent with this Opinion, and for

collection of the costs below. The costs on appea are assessed against the Appellant, Mdissa
McKinney.

D. MICHAEL SWINEY, JUDGE



